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JURISDICTIONAL STATEMENT 

Appellant was indicted for the offenses of house- 
breaking and grand larceny under Sections 22-1801 and 22-2201 
of the District of Columbia Code (1961 Ed.). In proceedings 
before a jury on June 8 and 9, 1964, in the United States Dis- 
trict Court for the District of Columbia, Honorable David A. 
Pine presiding, appellant was convicted on the housebreaking 
count and, with respect to the grand larceny count, was con- 
victed of the offense of petty larceny under Section 22-2202 
of the Code (Tr. 310). On June 26, 1964, appellant was sen- 
tenced by Judge Pine to a term of from one (1) to four (4) 


years on the housebreaking count and one (1) year on the petty 


larceny count, said sentence to run concurrently (Judgment). 
By Order dated July 1, 1964, Judge Pine authorized the appellant 
to proceed on appeal in forma pauperis. 

Jurisdiction of this Court is founded upon 28 U.S.C.A. 


Section 1291. 


STATEMENT OF THE CASE 


Appellant was convicted of housebreaking and of petty 
larceny involving a television set and various other items of 
personal Eee from the house of Mr. and Mrs. Arlington 
Zetty on February 27, 1964 (Indictment, Tr. 310). 

The Zettys live in a two-story attached house located 
at 128 F Street Southeast (Tr. 25), Washington, D. C. (Tr. 24). 
The defendant's aunt, Ada Young, lives at 130 F Street South- 
east (Tr. 184), next door to the Zettys, and his sister, Annie 
Stoddard, lived at 134 F Street Southeast (Tr. 184), two doors 
away. Appellant lives at 1812 Frederick Place, Southeast (Tr. 
181). 

On February 27, 1964, Mr. Zetty left home for work 
at approximately 7:45 A.M. (Tr. 27) and Mrs. Zetty left for work 
at approximately 10:30 A.M. (Tr. 52). Shortly thereafter, at 
11:38 A.M. (Tr. 131), Detective Randall C. Degges arrived at 
the Zettys' home. By that time several police officers were 


already there (Tr. 130). 


* The indictment also alleges theft of a finger ring, three 
hats and three coats. The record is barren of any con- 
nection between the defendant and these items. 
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Barbara Taylor was a friend of appellant and lives 


at 3203 Stanton Road, Southeast (Tr. 232). Miss Taylor testi- 


fied that on the morning of February 27, 1964, appellant called 
for her (Tr. 233) and accompanied her first to her bondsman's 
office and then to Court at Fifth and E (Tr. 233-234); that 
her case was continued (Tr. 244), that she talked to the police 
officer [Officer Harrell - Tr. 247] and then to her attorney 
(Tr. 245-246), that she and the defendant left the courthouse 
about 11:00 A.M. or 11:10 A.M., caught a bus on Pennsylvania 
Avenue to her house and arrived there a little atten twelve 
(Tr. 234-235). 

The defendant, on his own behalf, testified that he 
arrived with Barbara Taylor at General Sessions Court a little 
after nine in the morning, that he remained there until he and 
Miss Taylor took a bus to her house, arriving there about five 
minutes after 12 (Tr.~-182+183). 

Detective Charles L. Harrell of the Eleventh Precinct 
was called by the Government as a rebuttal witness! (Tr. 254). 
Nonetheless, he admitted that he was in the Court of General 
Sessions with Miss Taylor on February 27, 1964 (Tr, 255), that 
he accompanied her from the United States Attorney's office 
to the Courtroom, and that the defendant was likewise there 
(Tr. 257); and further, that the defendant accompanied him 
and Miss Taylor to the Courtroom [it was then at least 9:35 A.M. 
- Tr. 257], that the Judge was not yet on the Bench (Tr. 258); 
and that the Judge did not arrive until between 10:00 A.M. and 


10:30 A.M. (Tr. 260). Detective Harrell moved to the forward 
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part of the Courtroom in the section reserved for officers (Tr. 


261). Although he did not recall seeing the defendant in the 
Courtroom since before the Judge came on the bench (Tr. 260), 
Detective Harrell conceded that he had no reason to have been 
concerned with the defendant on that morning and wasn't looking 
for him (Tr. 266). 

Detective Harrell further admitted that he left the 
Courtroom together with Miss Taylor -- possibly before 10:35 
by his estimate (Tr. 261) --, that he had a conversation with 
her outside the Courtroom on the second floor (Tr. 262), but 
that she did not go downstairs with him thereafter (Tr. 263). 

On the contrary, she remained on the second floor of the Court- 
house when he went down to the Court liaison office (Tr. 263, 
267). 

The defendant and Barbara Taylor both testified that 
he stayed at Miss Taylor's apartment for a few minutes after 
they returned by bus from Court (Tr. 238, 183), and that later 
that afternoon (following up earlier discussions he had had 
with her about selling her television set - Tr. 183), he returned 
and took her set (Tr. 239, 185, 205, 252), arriving with it at 
his aunt's house (Tr. 186, 205). When his sister Annie Stoddard 
returned, he carried the set to her house (Tr. 212). The defen- 
dant further testified that he sold the set that night for 
$40.00 (Tr. 227). Miss Taylor admitted that he turned the pro- 
ceeds over to her several days later (Tr. 243-244) and that she 
subsequently repurchased it from the buyer, Marvin Vinson, who 
was a mutual friend (Tr. 239). Her set was a 21-inch portable 


(Tr. 239). 


The television set which the Zettys claim was stolen 
from their house was introduced as the Government's Exhibit No. 
1 (Tr. 30, 170). It is a General Electric brand (tr. 31), 
twelve-inch size(T#. 28), which Mr. Zetty says was purchased in 
1956 (Tr. 28, 29). | 

Prior to examining it at the trial, Mr. Zetty never 
claimed to have owned a 12-inch General Electric: his previous 
testimony at the trial was that he owned an Emerson (Tr. 28); 
and at the preliminary hearing he swore it was a Westinghouse, 
14 inches in size and 10 years old (Tr. 47). 

Likewise, after examining the exhibit at the trial he 
claimed that his set was light brown, and specifically not buff 
color; yet at the preliminary hearing, he swore that it was 
buff-colored (Tr. 48). ! 

In the same vein, Mrs. Zetty admitted that she didn't 
know if she could select her set from a row of twelve (Tr. 62), 
after acknowledging to the Court that she couldn't identity the 
set by "fingerprints" as she had claimed (Tr. 59-60). 

Each of the Zettys also claimed to be able to identify 
the set by a piece of green felt (Tr. 30, 62). 

* * * 

Mr. Zetty testified that there was a wood trap door 
from his bathroom ceiling to the roof of his house (tr. 26). 

He was called at work by the police about 12:30 on February 27th, 
and in response he returned home, arriving about 12:45 (Tr, 34). 


He testified that upon his return, the trap door was open and 


that "it had been that way earlier that morning". (Tr. 39-40, 


Sie 


first 3 lines). He then changed his testimony to the effect that 


it was "slightly ajar" in the morning and "further open" upon his 
return (Tr. 40). Upon his return he also noticed that the hasp 
on his back yard fence gate was broken and that there was a claw 
hammer lying on the patio inside his yard (Tr. 35-36). 

Mr. Zetty also testified that before returning to work 
that afternoon he stopped next door to see defendant's aunt, Ada 
Young, and that there were several people present, including the 
defendant (Tr. 42-43); that it was Mrs. Young and her two sons 
who returned his television set the following Saturday evening 
(Tr. 41), and that Mrs. Young's sons never had watched television 
on his set in his home (Tr. 50). 

* * % 

The defendant's aunt, Ada Young, did not testify. Her 
two sons, Ailan (age 12 - Tr. 107) and Samuel (age 14 - Tr. 116) 
did testify, however. Both claimed to have watched television in 
the Zettys' house before February 27th (Tr. 108, 109, 121). Allan 
testified that he told his mother that he had seen the Zettys' 
set at Donald Boece house, and that he, his brother Samuel 
and his mother went to Dorsey's house and brought the set to the 
Zettys (Tr. 112-113). The set was carried by Samuel (Tr. 113, 117). 

The boys' testimony as to the description of the set 
which was given to the Zettys was in direct conflict. Allan, who 


testified that he had seen the Zetty set frequently (Tr. 108-109), 


* Defendant's sister Annie Stoddard was living in Mr. Dorsey's 
house at 134 F Street at the time (Tr. 67); that address is 
referred to in the transcript and herein both as her house and as 


his house. 
2G 


stated that Exhibit 1 was not the set which they cabried from the 
Dorsey house to the Zettys'; that the latter was blue and white 
(Tr. 112). He reaffirmed this on eiesdekenination (he 115.-116). 

Samuel on the other hand testified that he believed he 
had seen the Zetty set only twice (Tr. 121) and that Exhibit 1 
was the set he carried (Tr. 122). However, he admitted that he 
“didn't pay much attention to anything", and that it was late on 
Saturday night (Tr. 122). : 

Annie Stoddard and Donald Dorsey were living in the same 
house in February of this year and both testified for the prosecu- 
tion. In Miss Stoddard's case, the prosecution claimed surprise 
during her testimony and undertook to cross-examine her (Tr. 81- 
83, et seq.). 

Miss Stoddard testified that the television set which 
the defendant brought to her house was bigger than Exhibit 1, was 
green, rather than brown, and did not look like Exhibit 1 (Tr. 
76-77). i 

The defendant testified that during the time that he 

at his sister's house on the afternoon of February 27th, he 
Exhibit 1 there (220). He tuned the picture on that set for 
sister when she couldn't get a clear picture (tr. 221). 
Mr. Dorsey testified that he spoke to the defendant on the night 
of February 27th, and that he loaned the defendant $10.00. He 
also confirmed that the defendant told him that he had a dispute 


with his girl and that he wanted to leave her set at Dorsey's 


house for a few days (Tr. 100). Annie Stoddard had testified to 


the same effect (Tr. 70). 


Lieutenant Masters of the Metropolitan Police Identi- 
fication Bureau testified that he lifted 5 fingerprints from 
Exhibit 1, and that he concluded that one of the prints belonged 
to the defendant (Tr. 154). He had no idea as to whom the other 


4 fingerprints belonged (Tr. 162-163), and his conclusion as to 


the one print was based on only nine points of similarity (Tr. 


156) notwithstanding that the FBI book states that twelve points 
of similarity are desirable (Tr. 165). In the same vein, Lt. 
Masters felt that all points of dissimilarity were "explainable" 
(Tr. 166-168). No evidence of fingerprints was introduced re- 
garding the trap door to the Zettys' roof, nor the alleged broken 
gate, nor the claw hammer which Mr. Zetty found on his back yard 
patio just within the gate (entire record). 

The defendant testified categorically that he did not 
break into the Zetty house nor ever steal anything from that 
house (Tr. 189). 

STATUTES INVOLVED 
District of Columbia Code, 1951 Edition 
"Chapter 13. - EOUSEBREAKING" 
"§22-1801. Definition and penalty. 

Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, or 
any yard where any lumber, coal, or other goods ur 
chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part 
thereof or any fixture or other thing attached to or 
connected with the same, or to commit any criminal 


offense, shall be imprisoned for not more than fifteen 
years." 


"§22-2201. Grand larceny. 


Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 
upward, including things savoring of the realty, shall 
suffer imprisonment for not less than one nor more 
then ten years." 
* * * 

"§22-2202. Petit larceny - Order of restitution. 


Whoever shall feloniously take and carry away 
any property of value of less than $100, including 
things savoring of the realty, shall be fined not more 
than $200 or be imprisoned for not more than one 
year, or both. And in all convictions for larceny, 
either grand or petit, the trial justice may, in his 
sound discretion, order restitution to be made:!of the 
value of the money or property shown to have been 
stolen by the defendant and made way with or other- 
wise disposed of and not recovered." 


STATEMENT OF POINTS 
The evidence adduced does not support the Government's 
burden of proving, beyond a reasonable doubt, that appellant was 
guilty of either of the crimes charged. | 


SUMMARY OF ARGUMENT 


1. The record in this proceeding is devoid of any 


evidence that the defendant was guilty of the crime of house- 
breaking. | 

2. The so-called inference arising from unexplained 
possession of recently stolen property cannot operate in the 
absence of proof, beyond a reasonable doubt, that the defendant 
had possession of stolen property, and there is no such evidence 
in this record. There is no substantial evidence in this pro- 
ceeding linking the defendant to any stolen property, and, on 


the contrary, his innocence is further established by his alibi, 


lack of motive and his conduct. 


ARGUMENT 

THE EVIDENCE ADDUCED DOES NOT SUPPORT THE GOVERNMENT'S 
BURDEN OF PROVING, BEYOND A REASONABLE DOUBT, THAT APPELLANT WAS 
GUILTY OF EITHER OF THE CRIMES CHARGED. 

The appellant desires the Court to read the following 
pages of the reporter's transcript: Tr. 24-31, 34-36, 39-43, 
47-48, 50, 52, 59-62, 67, 70, 76-77, 81-83, 100, 107-109, 112- 
117, 121-122, 130-131, 181-186, 205, 212, 220-221, 227, 232-235, 
238-239, 243-244, 247, 254-263, 266-267. 

A. INTRODUCTION 


The Government had the burden of proving, beyond a 


reasonable doubt, that appellant was guilty of the crime charged. 


This Court in Egan v. United States, 52 App. D. C. 384, 287 Fed. 


958 at page 393 clearly stated this principle and defined reason- 
able doubt as follows: 


"The Government is by law burdened with the 
obligation of proving the case set out in the 
indictment, in every material fact, beyond a reason- 
able doubt, and before the jury can lawfully 
return a verdict of guilty they must find that 
every element essential to establishing guilt 
has been So proven. The law demands acquittal, 
unless every material and necessary fact upon 
which a conviction depends is proven to the 
satisfaction of each individual juryman, beyond 
a reasonable doubt. 


A reasonable doubt may be defined to mean 
such a doubt as will leave the juror's mind, after 
a candid and impartial investigation of all the 
evidence, so undecided that he is unable to say 
that he has an abiding conviction of the defendant's 
guilt or such a doubt as in the graver and more 
important transactions of life, would cause a reason- 
able and prudent man to hesitate and pause." 
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Appellant respectfully submits that this record cannot 


Support any such abiding conviction of guilt as to either count 
involved in this proceeding. For convenience, the counts will 
be discussed separately. | 

B. HOUSEBREAKING 

There is no evidence in this record to support the 
conviction for housebreaking. | 

The record as to this count is both striking and curi- 
ous. It is striking because of its singular wileeces It is 
curious because of the failure to pursue obvious leads. Compare, 
for example, the zealous pursuit of fingerprint evidence as to 
the larceny count discussed below. There, much was made of a con- 
clusion as to one of five prints obtained from a television set, 
where the circumstances of the defendant's handling of that set 
were fully consonant with his innocence. | 

Yet here we have a trap door to the Zettys' roof which 
allegedly was moved by the purported intruder (Tr. 40). Evidence 
that fingerprints were left there, and whose fingerprints, would 
have been quite helpful in determining guilt. | 

But the record is silent. 

Astonishingly, a claw hammer was left on the Zettys' 
patio inside the broken gate to their yard (Tr. 35-36). Investi- 
gation as to that likewise would have been quite helpful in lead- 
ing to the housebreaker. Yet here, too, the record is Silent. 

It is respectfully submitted that appellant's conviction 


for housebreaking cannot stand on this record. 


C. PETTY LARCENY 

Appellant was convicted of petty larceny for the 
alleged theft of the ZettyS' television set. 

There was no evidence that appellant was seen taking 
the television set, nor was there any other direct evidence that 
he was involved in the theft of any television set. 

instead, the Government relies exclusively on the in- 
ference of guilt which may arise from the possession of recently 
stolen property. 

Appellant does not quarrel with the existence of the 


doctrine, nor to its application in a proper case. Cf. McKnight 


v. U. S., 114 App. D. C. 40, 309 F. 2d 660 (1962). 


Appellant does contend, however, that the inference, 
in order to become operative, requires proof beyond a reasonable 
doubt of its essential ingredients: that the defendant had pos- 
session of stolen property. The record in this case lacks any 
such evidence of possession by the appellant. And this deficiency 
was only aggravated by the comical hodge-podge of prosecution 
evidence as to what television set (if any) was stolen. 

1. Possession 

The prosecution called eleven witnesses; the defense 
two. Not one of these thirteen people testified that the defen- 
dant ever had possession of the "Zetty" television set. The de- 
fendant did have a television set which he eventually brought to 
his sister (Annie Stoddard)'s house. That was Barbara Taylor's 
set. He admitted he took Miss Taylor's set, as did Miss Taylor 


(Tr. 239, 185, 205, 252). And the only other person claiming any 


a be 


knowledge thereof corroborated this - Annie Stoddard's testimony 
that the set was bigger than Exhibit 1, that it was green, and 
that it did not look like Exhibit 1 (Tr. 76-77). [Barbara Tay- 
lor's set was 2l-inch (Tr. 239) whereas Exhibit 1 was 12-inch 
(Tr. 28).] ( 

Resolving for the moment all speculations and doubts, 
and assuming that the Zettys' television set did in fact end up 
in the Stoddard-Dorsey house, there nevertheless is no evidence 
in this record indicating that it was brought there by defendant. 
(Conversely, the record makes clear that several other persons 
involved were equally able to carry a set the size of Exhibit 1 
- e.g., Donald Dorsey and Samuel Young.) 

2. Stolen Property 

A good deal of the evidence at the trial was devoted 
to whether Exhibit 1 was the Zettys' television set. Exhibit 1 
was in evidence, and is a 12-inch (Tr. 28) General Electric (Tr. 
31). 


Against this background, the record contains the fol- 


lowing catalog of sworn statements by the Government's witnesses 


regarding the set allegedly stolen: 
Mr. Zetty 


(At Preliminary Hearing) - it was buff-colored | (Tr. 48) 
(At Trial) - it was tan te 6 wo) 


* % * 


(At Preliminary Hearing) - it was a 14-inch screen | (Tr. 47) 
(At Trial) - it was 12-inch / (Tr. 28) 


* 


(At Preliminary Hearing) - it was a Westinghouse (Tr. 47) 
(At Trial - before seeing 

exhibit) - it was an Emerson (Tr. 28) 
(At Trial - after seeing 

exhibit) - it taza General Electric (Tr. 31) 


Allan Young The set was blue and white (Tr. 112) 


Samuel Young -~ The set was brown and white (Tr. 119) 


While the identification of the Zetty set is of course 
only collateral to the central defect in the prosecution's case - 
that there is no evidence in the record showing that the defendant 
had possession of any stolen property - the foregoing recitation 
nevertheless clearly reveals the confusion in the minds of the 
complaining and other witnesses. 

3. Alibi 

As pointed out above, not one of the thirteen witnesses 
gave any evidence associating the defendant with possession of 
the Zetty television set in any of the versions ascribed to it 
under the preceding caption. 

And with good reason - the record establishes that the 
defendant was elsewhere during the narrow period of time during 
which a television set could have been taken from the Zetty house. 

On one point the record in this case is unusually help- 
ful: the time of the alleged crime is virtually pinpointed. 

Mrs. Zetty left the house around 10:30 A.M. (Tr. 52). Detective 
Degges arrived there by 11:38 A.M. (Tr. 131), at which time sev- 
eral other officers were already there (Tr. 130). In other words, 


knowledge of the alleged crime must have come to the attention 


x 
of the police before 11:30. 


Against this background, it seems clear that the defen- 
dant could not have taken any television set from the Zetty house. 
He was elsewhere - at the Court of General Sessions with Barbara 
Taylor and en route from there by bus to her house on Stanton Road, 
Southeast. 

The testimony of the defendant and Miss Taylor is clear 
on this point (Tr. 233-235; 244-247; 182-183). But more im- 
portant, Detective Harrell likewise placed the defendant in the 
Court of General Sessions that morning (Tr. 257-258). It is true 
that Detective Harrell could not vouch for the defendant's presence 
in Court throughout the morning, but only because he was not con- 
cerned with the defendant and it was not his business to keep track 
of the defendant that morning (Tr. 266); that he had moved down 


to the section of the Courtroom reserved for officers (Tr. 261), 


and that he left the courtroom with Miss Taylor as soon as her case 


had been disposed of (Tr. 262). 

And the detective's testimony goes further than that. 
If -- as the prosecution would have the jury speculate -- the de- 
fendant had left the courthouse to steal Mr. Zetty's television 
set, there would have been no reason for Miss Taylor to remain at 


—————————————— 


* The record is silent as to how it happened that the police 
came to the Zetty house, as to whether there had been a report, 
and if so, by whom and when. It must be remembered that this 
was a case of the police learning of an apparent crime and 
notifying the victim, rather than the more usual converse case. 


the courthouse. But by the detective's own admission, she did 
precisely that. Detective Harrell took her outside the court- 
room after her hearing to talk to her. When the talk was over, 
he admitted that she remained on the second floor of the court- 


house when he went down to the liaison office (Tr. 261-263). 


4, Miscellaneous 


The defendant's conduct after the alleged theft likewise 
is consonant only with his innocence. He did not attempt to flee 


nor does the record contain any other suggestion of guilty know- 
ok 


* 


ledge or behavior. 
5. Summary 

The record in this proceeding is replete with contra- 
dictions and inconsistencies. But one thing is clear: there is 
no evidence of any kind from any witness to indicate that the de- 
fendant had possession of any stolen property. In the absence of 
such evidence, there is no basis upon which the inference of guilt 
-- the prosecutom's entire case -- can operate. It follows that 


the convictions cannot be sustained. 


The prosecutor's attempt to prove "motive" in this case is 
absurd. The suggested motive was a desperate need for money 
(Tr. 277). Yet, the very opposite occurred even if the 
prosecution case is accepted en toto: if the defendant stole 
the television set, the one thing he did not do was to raise 
money by selling it! For, according to the prosecution, the 
set was left undisturbed at the Stoddard-Dorsey house until 
discovered by the Young boys, 


CONCLUSION 
In view of the foregoing, it is respectfully submitted 


that appellant's conviction should be reversed. 


Respectfully submitted, 


Ira S. Siegler 
Attorney for Appellant 
(Appointed by the Court) 
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QUESTION PRESENTED 


In the opinion of the appellee the following question is 
presented. 

Did circumstances showing that appellant was in pos- 
session of property stolen during the course of a house- 
breaking, shortly after the housebreaking, support con- 
victions for housebreaking and larceny, where appellant 
did not explain but denied such possession. 


INDEX 


Counterstatement of the Case 
Statutes Involved 


Argument: 


I. Possession of recently stolen property, if unex- 
plained, is sufficient to support verdicts of guilty as 
to both larceny and housebreaking 


II. Appellant was shown to have been in unexplained 
possession of recently stolen property 


Conclusion 
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v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This appeal is from the conviction of appellant for 
housebreaking and petit larceny. Appellant was sen- 
tenced to imprisonment of from 1 to 4 years on the house- 
breaking count and 1 year on the larceny count, the 
terms to run concurrently. 

1. The government’s evidence was as follows: 


On the morning of Thursday, February 27, 1964, a 
portable television set and other items of personal prop- 
erty disappeared from the home of Mr. and Mrs. Zetty, 


(1) 


2 


at 128 F Street, S.E., while the owners were at work. 
Mr. Zetty departed for work that morning at 7:45 a.m. 
(Tr. 26-27), and his wife at 10 or 10:30 a.m. (Tr. 52). 
Police arrived at their residence at 11:38 a.m. in re- 
sponse to a call and found evidence that a trapdoor or 
skylight above a second floor bathroom had been opened 
(Tr. 129-131). Mr. Zetty who was called by police, re- 
turned home at 12:45 p.m. (Tr. 34). He found the port- 
able television set missing from the stand in his kitchen 
where it was kept (Tr. 35). Also missing were items of 
male clothing—3 hats, a jacket, car coat and top coat 
(Ty. 37-39). He noticed that a hasp on the large double 
gate to his back yard fence was broken and that the 
gate, which he kept locked, was left free to swing open 
(Tr. 38, 35-36). A claw hammer was lying inside the 
yard (Tr. 36). Mr. Zetty also noticed that the trapdoor 
above his bathroom, which had been slightly ajar before 
he left for work, was open (Tr. 40). A few days there- 
after Mrs. Zetty noticed that a rim around the top of 
her cedar chest was broken and a diamond ring was 
missing from the chest (Tr. 55). 

After inspecting the premises on the day of the house- 
breaking, Mr. Zetty remained at home for some two hours 
(Tr. 36). Before returning to work he stopped to talk 
to his next door neighbor at 180 F Street, S.E., a Mrs. 
Young. In her home he saw appellant (Tr. 43) whom he 
did not know (Tr. 36). Two days later on Saturday, 
Mrs. Young, who was appellant’s aunt, and two of her 
children brought the missing television set to Mr. Zetty 
(Tr. 41). 

Both Mr. and Mrs. Zetty identified Government’s Ex- 
hibit 1 (admitted in evidence, Tr. 170), a portable 12- 
inch General Electric brown and buff colored television 
set (Tr. 31), as the set which disappeared from their 
home (Tr. 49, 57). Mr. Zetty, soon after he bought the 
set in 1956, had placed a patch of green felt adhesive on 
the top of the set to secure the antenna (Tr. 28). He 
based his certainty of identification on the presence of 
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this felt as well as the fact that a certain control and 
serew were loose (Tr. 49). He explained that he had 
erroneously described the set at trial as an Emerson, 
and at a preliminary hearing as a Westinghouse, because 
of confusion since he had not looked at the name over the 
years (Tr. 31) and had four different brand name ap- 
pliances in his home (Tr. 46-48). Mrs. Zetty based her 
identification upon the felt patch as well as the size and 
shape and color of the set (Tr. 62). 

Miss Annie Stoddard, the sister of appellant, testified 
that on the day of the housebreaking at approximately 12 
noon, appellant (who lived at Frederick Place, S.E.) ap- 
peared at a house two doors away from the Zettys (at 
134 F Street, S.E) where she lived with a Mr. Donald 
Dorsey. Appellant was carrying a portable television set 
and he told his sister (who was leaving the house to re 
port to an employment agency (Tr. 72)) that the set be- 
longed to his girlfriend with whom he had had a dis- 
agreement and that she could keep it for a couple of 
days (Tr. 70). Later that evening appellant came back 
to his sister’s house to talk to Mr. Dorsey when he ar- 
rived home from work. He borrowed $10 from Dorsey 
at this time’ (Tr. 74-75). 

Miss Stoddard was certain that petitioner brought the 
set to her house at approximately 12 noon; it could have 
been 12:15 or 12:80 but not as late as 1 o’clock (Tr. 89). 
Apart from this set there was only one other television 
set in her house and it was broken (Tr. 80, 88). She 
watched television on the set petitioner left with her on 
Friday at a time when she was the only adult in the 
house (Tr. 86). The set was picked up on Saturday at 
a time when she was not at home (Tr. 76-77, 90). Asked 


1Near the completion of Miss Stoddard’s direct testimony the 
Assistant United States Attorney expressed surprise and asked to 
be allowed to cross-examine the witness when she denied that ap- 
pellant mentioned the argument with his girl friend to Dorsey in 
her presence (Tr. 81). On cross-examination she admitted that he 
had truthfully testified that this was so in grand jury proceedings 
but had forgotten this fact (Tr. 85). 


4 


to identify Exhibit 1, Miss Stoddard said that it did not 
look like the set her brother left with her (Tr. 91)—that 
the one he carried was “green all over” (Tr. 88). 

Mr. Dorsey identified Exhibit 1 as a set that “looks 
like” the one that appellant told him belonged to his 
girlfriend although he “wouldn’t say it was the same one” 
(Tr. 96-97, 100, 102-103). He operated the set once or 
twice but he did not think appellant did (Tr. 103-104). 
The set was picked up by Mrs. Young and her two sons 
on Saturday (Tr. 95-96). He was “quite sure” the set 
then picked up was the same one left in his home by 
appellant (Tr. 104). There were only two sets in his 
home during this period (Tr. 102). 

Both young sons of Mrs. Young, Allan and Samuel, 
testified that shortly after February 27th they saw the 
Zetty’s television set in the Dorsey house (Tr. 110-111, 
120). When Allan, the 12 year old, went to his mother 
with this information, the mother and the two boys went 
to the Dorsey house on Saturday, February 29th, picked 
up the set and carried it to Mr. Zetty (Tr. 112-113). 
While Allan did not identify Exhibit 1 as the set (which 
he remembered as being white and blue ( Tr. 111-112, 114- 
115)), Samuel, the 14 year old, was certain that Exhibit 
1 “ds the television set that I carried to Mr. Zetty’s house” 
(Tr. 119, 121-122). 

A fingerprint expert from the Metropolitan Police 
Identification Bureau testified that a print lifted from 
Exhibit 1 was that of appellant (Tr. 154-155). In his 
demonstration with enlarged prints he pointed out nine 
points of similarity upon which his conclusion was based 
(Tr. 155-161). He explained that the number of points 
of similarity required would vary with any case, depend- 
ing upon the rarity and clarity of the points (Tr. 156). 
He admitted on cross-examination that a book of the 
Federal Bureau of Investigation stated in substance that 
twelve points were desirable for a demonstration of iden- 
tification in court but he explained that this was not to 
be construed to mean that twelve points were compulsory 
for an identification. He pointed out that this was a 
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matter for the judgment of the expert in a particular 
ease and that he had concluded that nine points were 
sufficient to make an identification in this case (Tr. 165- 
166). He also noted that he had found no dissimilarities 
between the print lifted from the television set and ap- 
pellant’s print that were not explainable by the distor- 
tions of movement or pressure. (Tr. 167). 

At the conclusion of the government’s case, the Assist- 
ant United States Attorney announced that while he did 
not intend to call Mrs. Young, she was available (Tr. 
170-171). 

2. Appellant’s defense was in the main that of alibi. 
He and a girlfriend, Miss Barbara Taylor, testified that 
on the morning of Thursday, February 27th, they met at 
8 o’clock and proceeded to the Court of General Sessions 
where they remained until 11 or 11:30 and from where 
they proceeded by bus back to Miss Taylor’s house (on 
Stanton Road, S.E.) arriving at sometime after 12 noon 
(Tr, 182-188, 233-235). Petitioner testified that he then 
proceeded to Mrs. Young’s house on F Street, S.E., ar- 
riving at about 12:30, and to his sister’s house nearby, 
and that he carried only a coat at this time (Tr. 184-185). 
He then went back to Miss Taylor’s house and as a result 
of a “little misunderstanding” took her television set (Tr. 
185) a 21-inch portable clock set (Tr. 218). He carried it 
to F Street, waited at his aunt’s house for his sister until 
she returned from an employment office at 3 o’clock p.m. 
(Tr. 206-210) and took the set to the Dorsey house at 
this time (Tr. 212). When he entered the house, he saw 
Exhibit 1 there (Tr. 188). His sister could not get a 
clear picture on Exhibit 1 so he operated it for her. There 
were at this time, three television sets there, the one he 
deposited, Exhibit 1 and a broken one (Tr. 189). Later 
that night he collected the girlfriend’s set and sold it to 
a friend whose full name he could not recall in a parked 
automobile in front of his aunt’s house (Tr. 226). Miss 
Taylor had since procured the return of her set (Tr. 227). 

Miss Taylor testified that on the morning of the 27th 
she and appellant argued about the sale of her television 
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set (Tr. 238-239). On cross-examination she stated that 
she needed money that morning to get forgery charges 
against her reduced by making restitution and that ap- 
pellant knew she needed the money (Tr. 248, 249). 

On rebuttal the government produced a police detective 
who had seen appellant with Miss Taylor when the de 
tective met her at the Court of General Sessions at about 
9:15 on the morning of the 27th. The officer testified that 
appellant was not in the courtroom at 10:15 a.m. when 
court convened, that he (the officer) left the courtroom 
with Miss Taylor before 10:35, and that appellant was 
not then with her (Tr. 260-263). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides in pertinent part: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling * * * with intent to break and carry away 
any part thereof * * *, or to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 

Title 22, District of Columbia Code, Section 2202, pro- 
vides in pertinent part: 

Whoever shall feloniously take and carry away 
any property of value of less than $100 * * * shall 


be fined not more than $200 or be imprisoned for not 
more than one year or both. * * * 


SUMMARY OF ARGUMENT 


The government’s evidence showed that a portable tele- 
vision set was among items stolen from the home of the 
Zettys: that in the next hour following that of 
the housebreaking appellant carried a_ portable 
television set to his sister at a nearby house; 
that thereafter other relatives of appellant saw a 
portable television set in appellant’s sister’s house 
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which they recognized as belonging to the Zettys; and 
that these relatives, two days after the housebreaking, 
picked up the set which appellant had left with his sister 
and carried it to the Zettys who identified it as their 
missing set. The government proved, moreover, that the 
stolen set bore appellant’s fingerprints, and his attempts 
to explain the prints and to deny possession of the stolen 
set were not credible in view of the circumstances. 

This evidence showed exclusive possession by the 
appellant of stolen property very shortly after a 
housebreaking. In view of his failure to provide a credible 
explanation of such possession, the verdict of the jury 
finding guilt as to both housebreaking and larceny is sup- 
ported. 


ARGUMENT 


I. Possession of recently stolen property, if unexplained, 
is sufficient to support verdicts of guilty as to both 
larceny and housebreaking. 


Appellant concedes that, as to the larceny conviction 
at least, the possession of recently stolen property is suffi- 
cient to support a verdict of guilty. See McKnight v. 
United States, 114 U.S. App. D.C. 40, 309 F.2d 660 
(1962) ; Edwards v. United States, 78 U.S. App. D.C. 
226, 189 F.2d 365, cert. denied, 321 U.S. 769 (1944); 
Wright v. United States, 89 U.S. App. D.C. 70, 189 F.2d 
699 (1951) ; Tractenberg v. United States, 53 App. D.C. 
396, 293 Fed. 476 (1924) ; McAbee v. United States, 111 
U.S. App. D.C. 74, 294 F.2d 708 (1961), cert. denied, 
361 U.S. 961. Having recognized this principle, appellant 
must take yet another step. Housebreaking is merely an 
aggravated form of larceny. Edwards, supra; see also 
Lamore v. United States, 78 U.S. App. D.C. 12, 186 F.2d 
766 (1943). To say that possession would give rise to an 
inference in one case and not in the other would make 
for an absurd result. Evidence in one case is competent 
in the other. Edwards, supra; see McNamara v. Henkel, 
226 U.S. 520 (1913). Thus if an accused is shown to 
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have been in possession of property stolen during the 
course of a housebreaking, shortly following the 
housebreaking and if he does not satisfactorily account 
for such possession in a matter consistent with innocence, 
a jury is entitled to infer guilt with respect to both 
larceny and housebreaking. 


II. Appellant was shown to have been in unexplained pos- 
session of recently stolen property. 


(See Tr. 41; 49; 57; 62; 69; 76-77; 79-80; 86; 88-90; 
95-97; 102, 104-105; 110-112; 119-122; 154-155; 
165-167; 188-189; 260-263). 


In view of appellant’s overall attack on the sufficiency 
of the evidence it is important that certain basic facts, 
uncontroverted on the face of this record, be set forth. 

It is undisputed, for example, that the portable tele- 
vision set of the Zettys disappeared in their absence from 
their home during the late morning hours of Thursday, 
February 27th, and appeared that same afternoon or 
evening in the Dorsey home, two doors away, where ap- 
pellant’s sister lived. Little need be said with respect to 
the suggestion of appellant that there was insufficient 
evidence of housebreaking or that the Zettys failed to 
identify the stolen set. There was a broken hasp on the 
back gate and an opened trap door leading into the Zetty 
house—evidence which warranted the attention of the 
police. As to the identification of the set, while Mr. Zetty 
initially improperly described the make, he gave a credible 
explanation as to why he was confused as to the appliance 
brand name (Tr. 31, 46-49) and he expressed his cer- 
tainty that government’s Exhibit 1 was the set which he 
had owned for eight years and upon which he had placed 
a small patch of green felt (Tr. 49). Mrs. Zetty, express- 
ing familiarity with the patch, the color and size and 
shape of Exhibit 1, likewise was certain that “that was 
my television” (Tr. 62). 
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By appellant’s own testimony, Exhibit 1 was in the 
Dorsey home that afternoon (Tr. 188). Moreover, while 
the younger son of Mrs. Young (the Zetty’s next door 
neighbor and appellant’s aunt) could not identify Exhibit 
1, both he and his older brother, who had been in the 
Zetty home upon several occasions were certain that the 
television set they saw in the Dorsey home belonged to 
the Zettys (Tr. 110, 120). 

It is likewise undisputed that a short time after the 
housebreaking, appellant carried a portable television set 
to his sister, and the government’s evidence showed that 
this set was the Zetty set. Appellant placed the time at 
which he deposited a set, which he alleged belonged to his 
girl friend, at approximately 3 o’clock (Tr. 212). His 
sister, however, was “quite sure” that petitioner brought 
the set shortly after 12 noon (Tr. 69, 89) close to the hour 
of the housebreaking. While she made the claim that Exhibit 
1 “does not look like the set” appellant brought (Tr. 91) 
she admitted that she “didn’t pay too much attention” 
(Tr. 77), and she confirmed that she did not see the set 
which he delivered after Saturday when it was “nicked 
up” (Tr. 76-77, 90). The set picked up on Saturday at 
the Dorsey home was the Zetty set which Mrs. Young and 
her sons delivered to the owners. Mr. Dorsey, to whom 
Exhibit 1 did look like the set placed in his home by ap- 
pellant (Tr. 97), was sure that the set removed on Satur- 
day by the Youngs was the one placed there by appellant 
(Tr. 104, 96). The older of the Young boys, who carried 
the set, was certain that it belonged to the Zettys (Tr. 119, 
121)—a fact verified by Mr. Zetty (Tr. 41). Moreover 
both appellant’s sister and Mr. Dorsey testified unequivo- 
cally that the only other television in their home at the 
time petitioner deposited a set was a broken one which 
belonged to them and which still remained in their home 
(Tr. 79-80, 88, 102). The set left by petitioner was the 
only set which could have been removed and the set re 
moved was, as the testimony showed, the Zetty set. 
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This alone was convincing evidence of possession. The 
fact that it was circumstantial makes it none the less 
convincing. See Holland v. United States, 348 U.S. 121. 

However there is further undisputed evidence that ap- 
pellant’s fingerprints were on the Zetty set. The jury was 
entitled to rely on the opinion of the fingerprint expert 
(see Counterstatement, supra, pp. 4-5). In an attempt to 
explain this incriminating evidence, appellant testified 
that on Thursday, when he deposited his girlfriend’s set 
(making as he said a third set) in the Dorsey home, he 
adjusted Exhibit 1, which was already there for his sister 
(Tr. 188, 189). Yet his sister and Dorsey had previously 
testified that the set left by appellant was the second and 
only operating set in their home. The sister moreover had 
testified that the only time she watched the only operating 
set there (the set brought by appellant), she had been 
the only adult present (Tr. 86). Similarly Mr. Dorsey 
had testified that he did not think appellant operated the 
extra television set (Tr. 104-105). Appellant’s explana- 
tion did not credibly advance circumstances consistent 
with innocence. Compare Campbell v. United States, 115 
U.S. App. D.C. 30, 316 F.2d 681 (1963). 

Significantly, apart from this attempt to explain the 
matter of his fingerprints, appellant made no effort to 
explain possession but chose rather to deny possession— 
advancing an elaborate story relative to two trips made to 
a girlfriend’s house to take without permission her tele- 
vision set and carry it to his sister where it remained for 
a few hours before he again reclaimed it and sold it to a 
man whose full name he did not know—a television set 
that subsequently found its way back to the girlfriend. 
His testimony, that at the time of the housebreaking he 


2 The fact that possession is proved by circumstantial evidence 
creates no exception to the rule governing inferences which may be 
drawn from possession of recently stolen property. Bates v. United 
States, 95 U.S. App. D.C. 57, 219 F.2d 30 (1955), cert. denied, 349 
U.S. 961 (1955); Davis v. United States, 107 U.S. App. D.C. 
76, 78, 274 F.2d 585, 587 (1959), cert. denied, sub nom. Ellis v. 
United States, 363 U.S. 806 (1960). 
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was in a courtroom with this girlfriend who was in 
trouble, was rebutted by the testimony of an officer that 
petitioner left the courtroom on that morning before 
10:15. The sum total of the alibi evidence only provided 
a possible motive as to why petitioner would have com- 
mitted larceny at this time. 

The facts show not only unexplained possession of re- 
cently stolen property but other circumstances tending to 
show guilt—presence in the close proximity of the crime 
near the time of its commission, an alibi and other de- 
fense testimony discredited, and a possible motive for the 
larceny. The verdict of the jury must be sustained if 
there is substantial evidence, taking the view most favor- 
able to the government, to support it. Glasser v. United 
States, 315 U.S. 60 (1942); Campbell v. United States, 
supra. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 


ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUus, JR., 
Assistant United States Attorneys. 


JULIA P. COOPER, 
Attorney, Department of Justice. 
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Nother. Crfeboows 
Appellant's Petition To Vacate Decision ct 
And For Rehearing En Banc 

Appellant, by his court-appointed counsel, respectfully 
moves this Honorable Court to vacate its decision in this pro- 
ceeding and for a rehearing of his appeal en banc. 

Grounds for Petition 
Introduction 

In its decision dated March 11, 1965, this Court affirmed 
appellant's conviction for housebreaking and petty larceny. The 
decision rests squarely upon the so-called inference of guilt aris- 
ing from the possession of recently stolen property. 

Appellant respectfully submits that the testimony in this 
case was So inherently confusing and contradictory as to preclude 
an intelligent exercise by the jury of its fact-finding function 
(just as it led to an error in this Court's narration of the facts); 
and that as a matter of law, the evidence is too weak and tenuous 
a base On which the vital inference of guilt can be permitted to 


rest. 


Discussion 
here was no eye-witness to the crimes or other direct 
evidence of the defendant's guilt. On the contrary, the prosecu- 
tion's entire case -- and this Court's affirming decision -- rest 
entirely on the inference of guilt. : 

This Court already has had occasion to consid der the 
dangers inherent in permitting guilt by inference. Specifically, 
“it has held that the circumstantial evidence required [to support 
such inferences must be “strong circumstantial evidence"; it 
cannot be "weak and tenuous": 

"We have also upheld the jury's consideration 


of strong circumstantial evidence from which 
it could find possession beyond a reasonable 
doubt as a basis for invoking similar presumo- 
tions. Bates v. United States, 1955, 95 U.S. 
App. D. C. 57, 219 F, 2a 30; Williams v. United 
States, 1925, 55 App. D. C. 239, 4 F. 2¢ Ste 
But where the evidence of possession was wea 

and tenuous, we have refused to allow the jury 
to rest a presumption of illegal activity ' 
thereon. Jackson v. United States, 1957, 102 

U. S. App. D. C. 109, 250 F. 2d 772". 


(Davis v. United States, 107 U. S. App. D. Cc. 76, 

274 ¥. 2a 585, 587-8 (1959), cert. den. sub. nom. 
Ellis” Vv. United States, 363 U. S. 806 (1960). ) 
Applying these standards, it seems clear that the evi- 


dence in this case is grossly inadequate to support an inference 


of guilt. 


| 
For example, three different prosecution witnesses gave 


four different sworn versions of the color of the TV set, three 
different sworn versions as to its brand name and two as to its 


size (see summary collected in appellant's brief, page 13 - 14). 


3. 


Likewise, the testimony of another prosecution wit- 
ness, Lonaid Dorsey, is wholiy incoherent (Tr. 92-106). (We 
are not entirely without grounds for suspecting the cause of 

- Dorsey's incoherence. Preliminary to taking the oath, he 
was questioned by Judge Pine as to whether he was drinking 
now (Tr. $2). Dorsey denied arinking, but his ensuing testi- 
mony casts grave doubt over the truth of that denial.) 

Finally, the uncertainties and vagueness of the record 
in this case are mirrored in the Court's opinion. The Opinion 
(slip op., p. 2) refers to “Appellant's sister, who lived next 
door to the robbed home ...", 

This is not so. 

Tae robbed home was 128 F Street, S. E. The appel- 
lant's aunt (Ada Young) lived next door, at 130 (Tr. 184). His 
sister, on the other hand, lived two doors further away, at 134 
(Tr. 184). 

Tais is a trifle, to be sure. Noretheless, a man's 
freedom is at stake here. His freedom turns Only upon an in- 
ference. And this inference, in turn, rests on just such trifles. 
It is respectfully suggested that "this is not the kind of evi- 


dence which, under our law, can deprive a man of his liberty". 


Campbell v. United States, 115 App. D.C. 30, 316 F. 2d 681 (1963). 


Conclusion 
The decision of this Court should be vacated and the 


appeal herein should be reheard en banc. 


: 
Ff 
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Tra Se Siegler 


Counsel for Appellant-petitioner 
(Appointed by this Court) 
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in good faith and not for delay. 


“Sregré 


2orier 
Legler 
Counsel for Appellant-petitioner 
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I hereby certify that a copy of the foregoing Petition 
was personally served upon the United States Attorney for the Dis- 
trict of Columbia, United States Court House, Room'3600-4, this 


26th day of March, 1965. 


Ira S. Siegler 


